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BEFORE THE

Federa Communications Commission
WASHINGTON, D.C.

In the Matter of

I mpl enentation of Section 255 of

t he Tel econmuni cations Act of 1996 W' Docket No. 96-198

Access to Tel ecomruni cations Services,)
Tel econmuni cations Equi prent, and )
Custoner Prem ses Equi pment by )
Persons Wth Disabilities )

REPLY COMMENTS OF
THE CELLULAR TELECOMMUNI CATI ONS | NDUSTRY ASSOCI ATI ON

The Cellular Tel ecomunications Industry Association
(vcriav) ' hereby submits its Reply Comments in the above-
capti oned proceeding. 2
l. | NTRCDUCTI ON AND SUMVARY

The Commission's rules inplementing Section 255 should
establish reasonabl e standards governing readily achievable
access solutions and devel op an approach that allows maxi num

flexibility for carriers and manufacturers to provide

! CTIA is the international organization of the wreless
conmmuni cations industry for both wireless carriers and
manufacturers. Menbership in the association covers all
Conmercial Mbile Radio Service ("CMrRS") providers and
manuf acturers, including 48 of the 50 |argest cellular and
broadband personal conmuni cations service ("PCS") providers.
CTI A represents nore broadband PCS carriers and nore
cellular carriers than any other trade association.

2 Implementation of Section 255 of the Tel ecommuni cations Act
of 1996: Access to Telecomunications Services,
Tel ecommuni cati ons Equipment, and Custoner Prem ses
Equipment by Persons with Disabilities, WI Docket No. 96-
198, Notice of Proposed Rul emaking, FCC 98-55 (rel. Apr. 20,
1998) ("Notice").




accessibility in a conpetitive marketplace. By anending the
Conmuni cations Act of 1934, as anmended ("Act"), to provide for
the regulation of access to telecommunications equi pnent and
services, Congress anticipated that the Comm ssion would use its
expertise when making tel econmuni cations access decisions. Wile
some commenters have sought to expand the scope of Section 255,
the Conm ssion should resist such efforts and foll ow Congress'
mandat e.

Congress sought to limt manufacturer and carrier
obligations to only those access solutions that can be easily
acconpl i shed and secured cost effectively. Inplicit in this
standard is a requirement that the Comm ssion adopt a flexible
approach to inplementing the terms of Section 255. Wat is
readily achievable for one carrier or manufacturer may not be for
another. What is readily achievable for a wireline carrier may
not be for a wireless service provider. As noted in CTIA's
Comments, Conmission regul ation under Section 255 should not
impair the CVRS industry's ability to neet marketplace demands,
nor inpose heavy-handed regulation which could stifle this
vi brant sector of the econony.

Furthernore, proper resolution of readily achievable access

conplaints regarding telecomrunications services and equi prent

requires a nore reasonable conplaint process than that proposed
inthe Notice. Altering the conplaint proposal to neet mninal
procedural and legal requirements as well as to establish

rational deadlines better serves the objectives of Section 255.

The proposed conplaint process lacks mniml standing




requirenents and a statute of limtations, and creates an
inpractical five day fast track response process. Such process
will likely engender dispute, rather than resolve key
accessibility issues.

1. THE COWM SSI ON SHOULD ADOPT ACCESSI BI LI TY RULES CONSI STENT
WTH THE LANGUAGE OF SECTI ON 255 AND CONGRESSI ONAL | NTENT.

A The Conmi ssion Should Not Cede Its Authority To
I mpl enent Section 255 To The Access Board.

Section 255(e) requires the Architectural and Transportation
Barriers Conpliance Board ("Access Board") devel op guidelines for
accessibility to tel ecommunications equi pnent and CPE "in
conjunction with" the Conmi ssion. The Access Board, however,
would elimnate the Conmssion's role when it asks the Conm ssion
to adopt its guidelines without change. > Simlarly, several
commenters request that the Conm ssion essentially disregard
Section 255's mandate, expand the scope of the Access Board's
role, and adopt the Access Board guidelines for both
t el ecommuni cati ons services and equi pment in their totality.®

Not wi t hst andi ng these assertions, it is clear from the
statute and its associated legislative history that the Access
Board guidelines are intended to be advisory. There is no
i ndication by Congress that the Conm ssion nust blindly adopt
them Had Congress intended the Access Board's role to be
prescriptive, it would have stated so explicitly in Section 255.

Furthernore, the Conm ssion should not overlook that Congress

Access Board Comments at |-3.

See, e.q., The Wrld Institute on Disability Coments at 2.




anended t he Communi cations Act, and not the Americans with
Disabilities Act ("apa"), to provide for accessibility to
t el ecomruni cations services. Had Congress intended for the
Comm ssion nerely to rubber-stanp the Access Board's guidelines,
it would not have anended the Communications Act, the organic
statute for which Congress has given the Comm ssion prinary
responsibility for construing.5

Congress provided the Access Board, an agency wth
particul ar experience in achieving related goals, with an
advisory role in the issue of equipnent accessibility.
Accordingly, the Commssion's final rules on this matter should
utilize the Access Board's guidelines for guidance, but they need
not be adopted wholesale to conply with Section 255. In fact
doing so would dimnish the Conmission's role as the expert
agency for the tel ecomrunications industry.

Moreover, suggestions by sone commenters that the Access

Board's guidelines should be extended to teleconmunications

services, as well as to equipnent and CPE, should not be

In support of its argument, the Access Board relies upon the
l egislative history of a deleted provision of Section 255.
On the basis of this history, the Access Board concl udes
that "it would be contrary to Congressional intent if the
FCC were to use its discretionary rul emaking authority to
devel op regulations for Section 255 which are inconsistent
with the Board's guidelines." Access Board Corments at |-3.
A nore reasonable interpretation is that Congress did not
intend for the Commission to sinply use its rul emaking
authority as a rubber-stanp for the Access Board, and
omtted such |egislative |anguage accordin%:y. To concl ude
otherwise, and to adopt the guidelines wthout independent
eval uation and revision, would be contrary to this intent.



followed.® The statute expressly limts the scope of the
guidelines and the Access Board's responsibility for periodic
updates to equipnent and CPE issues. Congress did not grant
authority to the Access Board to pronul gate guidelines for
t el ecommuni cations services. To expand the Access Board's
authority to tel ecomunications service would be to assume
wrongly that Congress excluded tel econmuni cations services as an
oversight. There is no basis at this time for the Commission to
disregard the |anguage of the statute and apply the guidelines as
a one-size-fits-all approach to teleconmrunications services and
products.

Furthernore, reliance upon the Access Board to set the
rel evant Section 255 standards will |ikely delay inplenmentation
of Section 255 and |eave unresolved for extended periods of tine
a host of teleconmunications specific matters -- matters better
handl ed by the Conmission. To illustrate, the Access Board is
concerned that the manner in which Section 255 is inplemented by

the Conm ssion may, at times, affect the inplenentation of the

ADA." |f Congress had intended the ADA to be the sole authority
¢ See, e.q., Anerican Council of the Blind Comrents at 3;

Tel ecommuni cati ons for the Deaf ("TpDI") Corments at 6 ("TDI
expects the Access Board's guidelines to be incorporated in
their entirety as a mninum starting point for the

i mpl ement ation of both telecommunications products and
services. . . .") (enphasis in original).

See Access Board Comments at 4 ("Since the term'readily
achievable' has its origins in the [ADA], the Board is
especially concerned that including cost recovery
considerations in the FCCs regulation may have negative
consequences for determning what is readily achievable in
the context of the apa.n)



with respect to accessibility, it wuld have amended the ADA,

not the Act. Allowing the Access Board to inpose the ADA as
primary authority over the Act would thwart the purpose of
Section 255. In other words, Congress intended, and for good
reason, that accessibility to teleconmunications services and
equi prent be addressed differently than they would be considered
in the ADA. Thus, Section 255 should be inplemented pursuant to
the Comm ssion's interpretation and expertise.

B. The Conm ssion Should Incorporate Tel econmuni cations
Specific Factors Into The Readily Achievabl e Standard.

The Conmi ssion has an obligation to utilize its expertise in
regulating the tel ecomunications industry when interpreting
Section 255. Wile Congress stated that the term"readily
achi evabl e" be given the meaning that it has in the ADA, Congress
al so provided the Commission with authority to interpret that
meani ng. It stands to reason that the Comnmission's
interpretation include telecomunications specific factors.

The Access Board and other commenters object to the
Commi ssion's decision to include telecomunications specific
matters in the definition of "readily achievable." Sone argue
that such an interpretation is inconsistent with the ADA

® This viewpoint fails to account for the fluid

definition.
nature of the ADA's readily achievable standard. Moreover, as a
practical matter, the Conmm ssion can and shoul d adopt an approach

to readily achievable that considers teleconmunications

See, e.qg., Access Board Comments at 4; The Wrld Institute
on Disability Conments at 5.



accessibility because many of these factors are necessary in a
conpetitive environnent. ’

The readily achievable standard, as defined by the ADA,
means:

easi |y acconplishable and able to be carried out w thout
much difficulty or expense. In determning whether an
action is readily achievable, factors to be considered
include -- (aA)the nature and cost of the action needed under
#the ADA] ; «(B) the overall financial resources of the
acility or facilities involved in the action; the nunber of
persons enployed at such facility; the effect on expenses
and resources, or the impact otherw se of such action upon

the operation of the facility; (c) the overall financial
resources of the covered entity, the overall size of the

busi ness of a covered entity wth respect to the number of
its enployees; the number, type, and |location of its
facilities; and (D) the type of operation or operations of
the covered entity, including the conposition, structure,
and functions of the workforce of such entity; the
geographi c separateness, admnistrative or fiscal
relationship of the facility or facilities in question to
the covered entity.
Use of the term "include" in ternms of statutory construction
means that the information following it is representative and not
all enconpassing. Under the ADA definition, the Conmi ssion has
discretion to add additional factors for consideration in
deternmining what is "readily achievable." Certainly, the
Commi ssion has the discretion to include relevant
tel ecommuni cations factors, given its expertise in the
t el econmuni cations arena.
Moreover, the factors listed in the ADA definition

necessarily enconpass many of the teleconmunications specific

See, e.q., the Conmission's decision to consider cost
recovery, practicality, and feasibility in the "readily
achi evabl e" anal ysi s.

0 42 US.C s§12181(9) (enphasis added).



factors proposed by the Commission: feasibility, expense and
practicality. That is, the nature and the cost of the action
needed, the effect on industry resources, or the inpact otherw se
of such action upon the operation of the facility require inquiry
into issues of feasibility, expense, and practicality.

Wil e nost commenters agree that readily achievable
determ nations nust be conducted on a case-by-case basis, this
does not restrict the Commission's ability to establish definite
standards from which to make its decision. To the contrary, by
revising the Communications Act and not the ADA to inpose Section
255 duties, Congress intended for the Commission to tailor the
readily achievable standard so that it better reflects the
t el econmuni cations narket. For instance, the Commi ssion's
intention to consider the ability of carriers to recover the cost
of inplenenting new requirements when determ ning whether they
are readily achievable is entirely appropriate. Such
consi derations have always been, and should continue to be, an
i mportant conponent of wireless conmunications regulations.11

Section 255's reliance upon the ADA definition of "readily

achi evabl e" does not require otherw se.

11 See Revision of the Comm ssion's Rules to Ensure

Compatibility with Enhanced 911 Energencv Calling Svstens,
CC Docket No. 94-102, Report and Order, 11 FCC Rcd. 18676,

1 89 (1996) ("[wle have nade inplementation of E911 services
contingent upon the adoption of a cost recovery

mechanism . . ."); see also Inplenentation of Section
6002(b) of the Omnibus Budget Reconciliation Act of 1993,
Third Report, FCC 98-91 (June 11, 1998) (concluding that the
CMVRS industry operates in a conpetitive environnent).




Moreover, given the diverse nature of the tel ecomunications
industry a tailored approach to Section 255 enforcenment is
appropriate. CMRS providers which operate in a conpetitive
mar ket are constrained by market forces. Qher factors
including technical feasibility, wll also depend upon the nature
of the telecomunications service, equipnment, or CPE invol ved,
whether wireless or wireline. > Neither the definition of
“readily achievable"” in the ADA nor the policy goals of Section
255 support a narrow interpretation of the "readily achievable"
standard which woul d foreclose consideration of the
t el econmuni cations factors the Conmm ssion has proposed.

The Commission should also clarify that the readily
achi evabl e standard includes a transitional period to account for
the typical design cycle. In other words, once the Comm ssion
adopts its rules, what is readily achievable for different
products and services may vary depending upon their stage of
devel opnent. Because nost readily achievable solutions will be
possible only in the beginning of the design phase, the
Comm ssion's rules should either have a delayed effect or clearly

provide for prospective implementation.'?

12 see CTIA Comments at 6-10 (explaining that certain
alterations to nobile phones, while theoretically possible,
may not be techn|cally feaS|bIe Qovi ously, equi prent
alterations which would add ten pounds to a nobile handset
are not technically feasible while ten pounds added to a
payphone nay be.

13 See Tel ecommuni cations Act Accessibility Cuidelines, 63 Fed.

Re%. 5608, 5612 (1998) (concluding that the readlly

i evabl e definition al ready conprehends this kind of

del ayed effect because the obligation to nmake products

accessible only arises if it is readily achievable. If a

modi fication cannot be conpleted except at the initial




C Section 255 Is Limted To The Provision O
Tel ecommuni cations Services, CPE, And
Tel ecommuni cati ons Equi prent .

Not wi t hst andi ng commenter assertions,* enhanced and
informati on services are not covered by Section 255. By its
terns, Section 255 is limted to tel ecomunications equipnent,
CPE, and tel ecommunications services. Had Congress intended to
i ncl ude enhanced services in the definition of covered services,
it would have done so expressly. > At a mininum Congress could
have provided the Conmission with authority to add to the list of

' \Men Congress is clear, however, the

covered services.
Conmi ssion cannot read into the Conmunications Act requirenents
whi ch are not contemplated.®’

D. Accessibility Determ nations Should Be Made For Product
Lines, And Not For Each I ndividual Product.

Most commenters agree with CTIA and the Tel ecommunications
Access Advisory Committee that "'it may not be readily achievable

to nake every type of product accessible for every type of

design phase, it is not readily achievable.) Moreover,
under no circunstances should the Comm ssion resort to
retrofitting as a readily achievable accessibility solution

See Anerican Council of the Blind Comments at 4; The Wrld
Institute on Disability Conments at 4.

14

15 |n the 1996 Act, Congress added the term infornation
services to the Communications Act. 47 U S C § 153(20).
If Congress wanted Section 255 to govern information
services, it would have expressly stated so in Section 255.
16 See 47 U.S.C. § 254(b)(7) (providing the Conm ssion and the
Joint Board with authority to establish additiona
principles of universal service).

7 gee Sierra dub v. EPA, 129 r.3d4 137, 140-41 (D.C. Cr.
1997) (agency prohibited from granting rights which were not
provided for in the statute).

10



di sability using present technology.'"*® As CTIA noted inits
Comments, attaching accessibility obligations to every product in
a product line is not only prohibitively expensive, it would
likely result in unmarketable services and equi prent.

Tel ecommuni cations for the Deaf agrees "that at times it may not
be feasible to incorporate all potential access features into one
product. In this case, it my be reasonable to consider products
"functionally simlar' if they provide simlar features and

w19

functions and are close in price. General ly, the comments

make clear that it is not readily achievable to nake every single
pi ece of equi pnent accessible.?’

Consi dering the product |ine approach to accessibility wll
ensure that the industry remains dynamic while also realizing the
principles of Section 255. If the Conmi ssion were to require
that every product be accessible to persons with disabilities, it
woul d i kely cause a general delay in the deploynment of all new
products. In conpetitive, dynamc narkets delaying the roll-out
of new products and services (with short life cycles) wll thwart
the overall growh of the industry. Consistent with the terns of
Section 255, the Comm ssion should conclude that it is readily

achi evable to create individual products within a product line

' Notice at 115 (quoting TAAC Report § 4.0 at 15).

¥ TD Comments at 7.
20 See Mdtorola Comments at 8-9 ("It is not possible now, and
probably not ever, to manufacture a piece of CPE that is
accessible to every person with a disability. . . . [Tlhe
FCC shoul d enmbrace the policy of 'a product for every

person, not every product for every person.'"); TIA Comrents
at 11.

11



that are accessible, but it is not possible to build
accessibility into every product.

[11. THE COWM SSI ON SHOULD ESTABLI SH A COVPLAI NT RESOLUTI ON
PROCESS THAT MEETS M NI VAL LEGAL AND PROCEDURAL STANDARDS.

The conmments are nearly universal in their lack of support
for the five day conplaint process.“* Gven the lack of record
support for the five day fast track proposal, the Commi ssion
shoul d adopt a response time of 30 days.22

In no other Comm ssion proceeding is a party required to
file a response to a conplaint in five days. Even in the
Conmmi ssion's proceeding to accelerate resolution of forma
Section 208 conplaints (other than those filed under Section 255)
the Commission's Rules require the responding party to answer

3> In these proceedings, however, the

within ten cal endar days.
responding party is already aware that a conplaint has been filed
prior to the transfer of the conplaint process to an Accel erated
Docket schedule. In other words, under the Accelerated Docket
procedures, a responding party fully prepared for and awaiting a
conpl aint has ten days to respond. Yet in this proceeding, the
Conmmi ssion expects carriers or manufacturers to respond wthin

five days to a conplaint that arrives with little to no

21 e TDI Comments at 21 (supporting a conplaint process of

See
between ten and thirty days as being nore reasonable).

22 gee National Association of the Deaf Comments at 35.

23

| & Ted . .
Docket No. 96-238, Second Reports & Order, FCC 98-154 at § 47
(rel. July 14, 1998).

12



war ni ng. 24

The focus of the Conm ssion's conplaint resolution
process should be to resolve the need of customers wth
disability and not sinply to adopt the fastest possible nmeans of
closing a file. An abbreviated process serves no one adequately,
including intended beneficiaries, if it does not provide adequate
tine to address legitimte issues.

Many conmenters also generally support mninmal prerequisites
for filing conplaints such as standing requirements and a

25

reasonable statute of limtations. Such requirenments conform

with constitutional notions of due process and are crucial to a
fair, efficient process. Mreover, these mniml obligations are
fully consistent with the Conmission's general procedures for

conpl aint resolution, which protect the rights of all parties.26

24 CWVRS services and equiprment typically are marketed through
retail distribution channels offering nultiple carriers'
services and equi pnent vendors' products. See CTIA Conments
at 20. The Conmi ssion should anticipate receiving
conplaints involving retail custoners who were unable to
select a carrier or equipment because of the retailer's
(often a mass merchandi ser) conduct.

23 See United States Tel ephone Association Comments at 14
("only custoners of a service provider or manufacturer . . .
shoul d have standing to initiate a fast-track inquiry or an
informal or formal conplaint under Section 255.")

26

For instance, the Conmi ssion has procedures regarding bona
fide complaints, see 47 CF.R § 1.720, and has the ri%ht to
consol i date conplaints involving the same issue, see 4
CF.R §1.227(a) (providing for the consolidation of cases
involving the same applicant or substantially the sane
issues in formal hearing proceedings). The "Comm ssion
shoul d afford the same protections here.

13



V. CONCLUSI ON
For these reasons, CITIA respectfully requests that the
Conm ssion adopt rules governing Section 255 consistent with the

proposal s made herein and in cTIa's Conments.
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